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A UNION FOUNDED ON THE RULE OF LAW: JUDICIAL INDEPENDENCE
AS A CONSTITUTIONAL PRINCIPLE OF THE EUROPEAN UNION

<>

CARLOS
BOTELHO MONIZ

On 27 February 2018, in Case No.
C-64/16, Associacio Sindical dos Juiz-
es Portugueses v. Tribunal de Contas', the
Court of Justice of the European Union
(CJEU) handed down a judgment of very
significant consequences and implications
which transcend the circumstances of the
actual case.

As some commentators have already stat-
ed, this judgment is not as much about
the temporary salary reduction for Portu-
guese judges as part of the financial assis-
tance programme designed to remedy the
excessive deficit of the Portuguese state,
but about the judicial system reform mea-
sures adopted in recent years in countries
such as Hungary and Poland and their
appraisal in the light of the fundamental
principle of the rule of law.

It should be recalled in any event that this
case at the Portuguese Supreme Admin-
istrative Court (SAC) involved the Trade
Union of Portuguese Judges (ASJP), rep-
resenting the judges of the Court of Au-
ditors (7ribunal de Contas), bringing a
special administrative action seeking the
annulment of administrative measures af-
fecting these judges’ salaries for the month
of October 2014 and the months there-
after that had been adopted under Law
No. 75/2014, of 12 September, which
established mechanisms for the tempo-
rary reduction of public sector salaries in
Portugal within the context of the finan-
cial assistance programme agreed in 2011

between Portugal, the European Union,
the European Central Bank and the Inter-
national Monetary Fund. Apart from the
annulment of the measures in question, it
also claimed repayment of the sums with-
held, plus default interest at the statuto-
ry rate, and the acknowledgement of the
right of the interested parties to receive
their remuneration in full.

As a ground for its claim, the ASJP con-
tended that the salary-reduction measures
infringed the principle of judicial inde-
pendence enshrined not only in the Portu-
guese Constitution but also in European
Union law, particularly in the second sub-
paragraph of Article 19(1) of the Treaty on
European Union (TEU) and Article 47 of
the Charter of Fundamental Rights of the
European Union (Charter).

In its request for a preliminary ruling, the
SAC indicated that the measures in ques-
tion are based on the Portuguese Repub-
lic’s obligation to reduce its excessive defi-
cit, in accordance with EU law, and where
adopted in the framework of the financial
assistance programme for Portugal ap-
proved by the European Union. It stressed
however that the margin of appreciation
for defining budgetary policy, within that
context, that must be recognised to public
authorities does not relieve them of their
obligation to respect the general principles
of EU law, including that of judicial inde-
pendence, which applies to EU courts and
to the courts of the Member States, since

1 Judgement of 27 February 2018, Associagio Sindical dos Juizes Portugueses c. Tribunal de Contas, C-64/16, EU:C:2018:117.
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effective judicial protection of the rights
deriving from the EU legal order is en-
sured primarily by the national courts in
conformity with the second subparagraph
of Article 19(1) TEU.

However, according to the SAC, to the ex-
tent that the effectiveness of judicial pro-
tection is conditional on respect for the
guarantees of impartiality and indepen-
dence of the courts, which in turn stems
from the status of their judges, including
their salary, the objective of the question
submitted to the CJEU was whether the
principle of judicial independence, stem-
ming from the provisions of the TEU and
the Charter referred to above, must be
interpreted as being opposed to salary-re-
duction measures such as those to which
the judiciary were subjected in Portugal
unilaterally imposed on an ongoing basis
by the other sovereign powers/bodies (the
legislative and executive branches).

The CJEU reply to the question submit-
ted to it — confirming the compatibility of
the measures adopted in Portugal with EU
law — can hardly be considered surprising
since it ruled in this vein after finding
that the salary-reduction measures which
affected the judiciary were adopted with
a view to correcting the excessive deficit
of the Portuguese State and within the
context of an EU financial assistance pro-
gramme, that these measures were limited
in range, temporary in nature (indeed by
the time the judgment was delivered, they

had already been terminated) and general
in character, applying not only to the ju-
diciary but to all holders of public office
and of legislative, executive and judicial
powers in general, as well as to civil ser-
vants and all public sector workers. Thus,
the CJEU was able to conclude that the
measures in question did not target the
judiciary in particular but were instead
part of the general budgetary measures for
correcting financial imbalances in Portu-
gal, in particular, with regard to the state
budget deficit, and could not therefore be
considered to undercut the independence
of the judiciary.

This reply is not surprising but what is
especially relevant and innovative in the
CJEU judgment is the reasoning underly-
ing the determination of its own jurisdic-
tion and the reach attributed by the Court
to the principle of judicial independence,
as stemming from Article 19 TEU.

Although the approval of the concrete
measures for temporary reduction of pub-
lic sector salaries in Portugal did not stem
from a specific compromise approved by
the EU or undertaken by the Portuguese
government within the framework of
the financial assistance programme, the
CJEU considered it sufficient, in order
to establish a relevant connection with
the European Union legal order and thus
to establish its own jurisdiction, that the
legislation in question had been approved
by the Portuguese authorities with a view
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to correcting the excessive deficit detected
and declared by the EU institutions in ac-
cordance with the Treaty on the Function-

ing of the European Union (TFEU).

This enabled it to rule out any classifica-
tion of the facts as a “purely internal situ-
ation” (in which case the SAC would have
to decide on the legality of the contested
measures exclusively in the light of na-
tional constitutional principles and rules)
and which also led the CJEU to dismiss
the plea raised by the Commission as to
the inadmissibility of the referral, taking
the view that — though summarised — the
SAC’s explanations as to the importance,
for the decision on the merits, of the EU
law provisions for which interpretation
was requested, were sufficient for the
CJEU to understand the reasons that led
the national court to request their inter-
pretation. This was the procedural context
that enabled the CJEU to focus its atten-
tion on the second subparagraph of Arti-
cle 19(1) TEU and extract wide-ranging
consequences from that subparagraph.

To interpret this provision — whereby
“Member States shall provide remedies
sufficient to ensure effective legal protec-
tion in the fields covered by Union law”
— the CJEU employed a systematic ap-
proach. Firstly, it combined its text with
that of Articles 2 and 4 of the same Trea-
ty and, secondly, underscored the differ-
ence in wording from Article 51(1) of the
Charter.

Actually, as to this latter aspect, while Ar-
ticle 51(1) establishes that the Charter is
addressed to the Member States “... only
when they are implementing Union law”
— which means that the fundamental
rights enshrined in the Charter, specifical-
ly the right to judicial protection provid-
ed for in Article 47, can only be invoked
against the Member States when concrete
EU law provisions are being applied by
the national authorities — the second sub-
paragraph of Article 19(1) TEU imposes,
very broadly, on the Member States, the
duty to institute in their internal legal or-
der avenues which ensure effective judicial
. in the fields covered by

protection
Union law”.

This distinction leads the CJEU to put
aside the importance of Article 47 of
the Charter for the solution of the case
at hand — at least implicitly, since expla-
nations about this matter are somewhat
sparse in the judgment — and to focus ex-

clusively on the second subparagraph of
Article 19(1) TEU.

The reach of this provision is examined
in the light of Article 2, which enshrines
the values on which the EU is founded,
specifically those of the rule of law, and
of Article 4(3) on the principle of sincere
cooperation.

This leads the CJEU to consider that the
requirement to enshrine effective legal
protection, as a general principle of EU
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law based on the common constitutional
traditions of the Member States, is inher-
ent to the values of the rule of law and im-
posed not only on the EU and its institu-
tions, specifically with regard to the terms
on which its judicial system is arranged
and structured, but also on the Member

States “... in the fields covered by Union

»

law”.

It follows that, in combination with the
Article 4(3) principle of sincere cooper-
ation — which, among other duties, im-
poses on Member States the duty to take
. any appropriate measure, general or
particular, to ensure fulfilment of the ob-
ligations arising out of the Treaties ...”
— that in shaping the necessary remedies
to ensure effective legal protection at na-
tional level in the fields covered by EU
law, under the second subparagraph of
Article 19(1) TEU, Member States have
the obligation to guarantee respect for the
requirements of the rule of law, beginning
with the independence of the judiciary.

And this is all the more important since
the national courts or tribunals are the
“ordinary courts” of EU law, charged with
guaranteeing the application of the same
in the legal orders of each Member State,
in cooperation with the CJEU through
the preliminary ruling referral enshrined
in Article 267 TFEU.

And for a court or other tribunal to be
classified as a national court or tribunal,

for the purposes of Article 267 TFEU, it

must satisfy all the guarantees associat-
ed with effective legal protection, to wit:
(i) basis in law; (i) permanent character;
(iii) binding force; (7v) adversarial nature
of the proceedings; (v) application of rules
of law; and (77) independence.

In turn, the independence requirements,
which apply on the same terms to the EU
courts and to the courts of the Member
States, imply, apart from guarantees as to
their members not being removed, that
the court or tribunal in question per-
forms its functions wholly autonomously,
without being subject to any hierarchical
constraint or subordinate to anyone or
anybody and without receiving orders or
instructions from any source. The CJEU
goes on to stress that the receipt by the
members of courts or tribunals of a level
of remuneration commensurate with the
importance of the functions they perform
also constitutes an essential guarantee for
judicial independence.

The CJEU thus articulates very clearly and
in a wide-ranging manner the obligations
arising to the Member States from the
duty to establish “... remedies sufficient
to ensure effective legal protection in the
fields covered by Union law”, as enshrined
in the second subparagraph of Article
19(1) TEU, in combination with Articles

2 and 4 thereof.

Accordingly, without prejudice to the pol-
icy control mechanism provided for in
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Article 7 TEU regarding respect for the
values stated in Article 2, specifically the
rule of law, this ruling marks a turning
point with wide-ranging effect at consti-
tutional level, since it launches the bases
for possible judicial control, under the
terms of the infringement action provid-
ed for in Articles 258 and 259 TEU, over
compliance with the duties of the Mem-
bers States under the second subparagraph
of Article 19(1) TEU to provide remedies
in the national legal order which ensure
effective legal protection in the fields cov-

ered by EU law.

As nowadays EU law, to a greater or lesser
extent depending on the scope of the pow-
ers which the Treaties attribute to its insti-
tutions, touches on practically all fields of
action of public authorities, it flows from
this CJEU judgment that the European
Commission and the Member States have
indeed a very powerful judicial oversight
instrument available to them regarding
any conduct of a Member State which
may breach the duties imposed by the
above-mentioned second subparagraph
of Article 19(1) TEU to provide remedies
for effective legal protection in its internal
legal order, including the essential guaran-
tees for judicial independence.

The “face-off” between the Commission,
Poland and Hungary over controversial
reform measures in their judicial systems,
which are queried by the Commission,
may therefore see new dramatic develop-
ments in the light of the procedural per-
spectives that have now opened up.
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MIND THE CAP: THE RISKS OF JUMPING THE GUN

JOAQUIM
VIEIRA PERES

The Altice/PT/Meo Group recently made
the news due to the European Commis-
sion’s Decision to fine its shareholder Al-
tice NV for about EUR 125 million for
allegedly violating the standstill obligation
related to the acquisition of exclusive con-
trol over PT Portugal/Meo.

While a non-confidential version of the
European Commission’s Decision that al-
lows for a grounded analysis of the details
of the facts in question has not yet been
published, we can only comment on the
subject of the standstill obligation and its
infringement: gun jumping,.

This competition law “slang” term is
meant to encompass a broad set of events
related to the early acquisition of control
of other target-undertakings or assets, in
concentrations that are subject to prior
non-opposition or authorization proce-
dures by national or European regulatory
authorities.

According to the standstill obligation,
which is more or less similar at the inter-
national level, the concentration cannot
be implemented or completed before be-
ing duly notified and authorized.

The rule is clear but, as usual in this field
of law, the devil is in the details.

It is indubitable that the prohibition cov-
ers completing the transfer of ownership
of shares or of tangible or intangible assets
(the typical effects of completing an ac-

quisition), as well as taking over corporate
positions in the target or exercising voting
rights in those same bodies.

However there are other behaviors where
judging lawfulness/unlawfulness is prone
to much more uncertainty.

One such example is the access to com-
mercially sensitive data (and relevant in
terms of competition law) given to the
acquirer during due diligence processes,
which might take place before the conclu-
sion of the acquisition agreement or after-
wards, in order, for example, to establish
the consideration for the transaction.

Likewise, the analysis of the economic val-
ue that can be generated with the opera-
tion (the synergies or economies of cost,
scope or scale) as well as the preparation of
the transition of control to the new part-
ner or shareholder (and the understanding
of the respective costs and contingencies)
will always entail the provision of “sensi-
tive” data.

On the other hand, the very existence of a
competition law authorization procedure
generates a hiatus between the moment
when an agreement is reached between
the acquirer and the seller (or between
participants in a fusion) regarding the de-
sign or perimeter of the transaction and
its respective consideration, and the mo-
ment when, after the authorization, the
operation can finally be completed (the
completion).
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This hiatus (or gap) — which can be more
or less lengthy depending on the com-
plexity of the substantive or procedural
analysis of the concentration in question,
but, in any case, will last at least a month
and may easily reach an year — will, due to
the nature of things, necessarily lead to,
at the moment of closing, the acquired/
/merged quid being different from what it
was at the moment of the signing (at the
execution).

And one should not exclude the possibil-
ity that, according to that “evolution”, be
it positive or negative, the buyer may lose
interest in buying (at all or for the agreed
price, even if subject to review) or the
seller may lose interest in selling (in the
agreed conditions).

A hypothetical restart of the due diligence
process and a renegotiation of the consid-
eration (or of the allocation risks to each
of the parties) is completely inefhcient and
is a disincentive to any merger: during this
interim period, the target company tends
to lose value, not least due to the lack of a
strategic and tactical decision-making ca-
pacity. As it is usually said, the seller has
already sold but the buyer has yet to buy.

Thus, it is a legitimate interest of both the
buyer and the seller to ensure that, at the
end of that gap, the target undertaking
maintains its characteristics (among which
its market presence and performance
but also its exposure to the various risks,

whether inherent to its activity or “patho-
logical”), even if that may represent a tem-
porary limitation of its freedom to act or
its decision-making autonomy (therefore
a potential restriction of competition).

The extreme solution of terminating the
executed agreement, releasing both parties
from the completion of the agreed trans-
action is obviously not an adequate solu-
tion, due to the losses that it will entail to
all the parties.

With this in mind, legal practice has de-
veloped and established a series of proce-
dures meant to handle this insurmount-
able point of tension: (i) contractual
clauses that prohibit or subject some of
the target’s decisions to the consent of the
acquirer (interim covenants), namely in
regard to strategic options outside the or-
dinary course of business or any other de-
cisions that significantly affect the target’s
value; (ii) mechanisms for the review of
the consideration after completion (some-
times associated with the retention of part
of the price) for the assessment or subse-
quent confirmation of certain accounting
realities or contingencies; (iii) very de-
tailed and complex confidentiality agree-
ments; (7v) “ring-fencing” of the accessi-
ble sensitive information; (v) formation
of closed groups (far from key-positions
with market impact) of agents to access
and handle critical information (“clean
teams”), but also “vendors’ due diligenc-
es”, among others.
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But the strict delimitation of “safe” and
“risky” zones of these behaviors was never
the object of imperative rules, guidelines
or directives (soft law), nor has it been
explored by academic theory or judicial
decisions.

It is therefore of utmost concern if the Eu-
ropean Commission decides to reinforce
the “deterrent” element of its sanction,
through a “moralizing” or “exemplary”
punishment, in an area filled with doubt
and grey areas. This will only be accurately
assessed once the concrete facts are known
and it is possible to evaluate the level of
fault in the specific behaviors concerned.

Until then, mind the gap, it is up to the
undertakings involved in merger and ac-
quisition processes to reinforce their care
with subjecting operations to merger con-
trol, regarding the necessity of submitting
notifications for authorization, the scope
of the sensitive information shared and
the early interference of the buyer in the
target’s decisions.
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EUROPEAN COMMISSION APPROVES STATE AID SCHEME FOR SOLAR
PANELS IN RENTED RESIDENTIAL BUILDINGS IN GERMANY

EDUARDO
MAIA CADETE

(i) Introduction

The European Commission approved un-
der EU State aid rules, in case SA.483272,
the German scheme granting public sup-
port to landlords planning to install solar
panels on the roof of apartment buildings.
The electricity produced with these solar
panels — per installation, with a capacity
of less than 100 kW and with a limit of
500 Mw per year — is intended to supply
the tenants of the buildings with electric-
ity. The scheme budget is estimated at
EUR 4 million per annum.

(ii) Aid scheme environmental rationale

The scheme allows tenants to actively
participate in Germany’s transition to a
low carbon, environmentally sustainable
energy supply, in line with the Europe-
an Union environmental objectives, and
aims at ensuring that the share of renew-
able electricity supplied to German final
customers rises to 40-45% by 2025, to
55-60% by 2035 and to 80% by 2050.

In this setting, German authorities further
explained to the European Commission
that for renewable electricity, without the
financial support, the landlords would not
install solar panels on rented buildings to
supply electricity to their tenants because
such investment would be either loss mak-
ing or yield such a poor return that the
investment would not worth the admin-
istrative and organizational burden that

such projects imply. Henceforth, the aid
measure makes the projects sufficiently at-
tractive (in most parts of Germany) as the
rate of return obtained with the support
is in many cases higher than the rate of
return obtained for injection of the elec-
tricity produced into the national grid.

(iii) Beneficiaries

The beneficiaries of the approved mea-
sure are producers of electricity from solar
installations with a maximum installed
capacity of 100 kW. The installation con-
cerned must be located in a residential
building and the support is granted only
for electricity that: (2) is supplied to a final
customer; () is consumed in the building
in which the electricity is produced or in
residential or secondary buildings that are
in the immediate vicinity of the building
in which the installation is located — for
this purpose, residential buildings were
defined in the scheme as buildings that
are used at least 40% (of their surface) for
residential purposes; and (¢) does not cir-

culate though the public grid.
(iv) Reasoning of the funding measure

The financial support is paid to the ben-
eficiaries as a premium calculated as the
difference between the reference value
applicable when the installation enters
into operation and 8.5 cents/kWh. This
premium is only granted on the electric-
ity produced by the photovoltaic installa-

2 Public version of the Decision published on 8 February 2018, accessed at http://ec.curopa.cu/competition/elojade/isef/case_details.

cfm?proc_code=3_SA_48327 [consulted on 29 May 2018].
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tion and consumed by the tenants. Excess
electricity produced by the installation,
not consumed by the tenants, and con-
sequently injected into the national grid
remains eligible for support for electricity
injected into the grid under an autono-
mous aid scheme previously approved by
the Commission3.

The decision specifies the “reference val-
ue” for subsidised solar installations enter-
ing into operation, based on 2017 data,

as follows:

Up to 10 kWp  Above 10 kWp Above 40 kWp
and up to 40 kWp and up to 100 kWp
Reference value 0,122 0,1187 0,161
(cent/kWh)
Deduction value 0,085 0,085 0,085
(cent)
Subsidy 0,037 0,037 0,211

(cent)

To have the aid scheme approved by the
Commission, German authorities also
had to exhaustively describe the econom-
ics of the financial support and submitted
an extensive study on the subject, under
which the decision to invest into a solar
installation on rented buildings depends
on: (a) the costs of the installation (in-
vestment and maintenance), the costs of
the adaptation of the network needed to
connect the PV installation to the elec-

tricity system of the building, the cost of
installing the metering equipment and the
costs of managing the electricity contract
with the tenant and the costs of supplying
the tenant with electricity from the grid
for the part of his consumption that is
not covered by the solar installation; (4)
the revenues that the landlord can obtain
from supplying the electricity to his ten-
ants. Albeit, such revenues will depend on
both the quantity of electricity sold, the
extent to which the electricity produced
from the installation is consumed by the
tenants and the price per kWh that can
be agreed between the landlord and the
tenant. In general, the tenant will con-
clude a contract with the landlord for the
supply of electricity only if the price is
not higher than the best offer that can be
obtained from an electricity supplier on
a market basis; (¢) the revenues that the
landlord can obtain from injecting uncon-
sumed electricity into the grid; and (@) the
level of national surcharges imposed on
electricity supplied to the tenant.

The decision includes an in-depth eco-
nomic review of the data disclosed by Ger-
man authorities on the themes described
above. In this context, the authorities fur-
ther provided to the European Commis-
sion a simplified calculation of the project
costs and revenues for a typical house-
hold (consumption of 2.500 kWh/year,
60% of the consumption covered by the

3 'The initial support scheme for the promotion of the production of renewable electricity has been approved by the Commission by

decision of 23 July 2014 in State aid file SA.38632 (2014/N) — Germany — EEG 2014 — Reform of the Renewable Energy Law and by

decision of 20 December 2016 in State aid file SA.45461 (2016/N)

— Germany — EEG 2017 — Reform of the Renewable Energy Law.

11
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Revenues from the sale of the electricity to the tenant

installation (12.18 € cents/kWh)

EEG surcharge

Metering, administration, distribution

Electricity needed from the grid

solar installation and the rest needs to be
covered by the grid), as follows:

(23.26 € cents/kWh — estimated average rexail price in Germany, excl. VAT) +582 EURJyear
Levelised costs of electricity produced from the solar -183 EUR/year
-103 EUR/year
-100 EUR/year
-230 EUR/year

(23 € cents/kWh)

Total without subsidy

-34 EUR/year

Subsidy
(3.6 € cents/kWh)

Total with subsidy

+54 EUR/year

20 EUR/year

The financial support is granted to ben-
eficiaries for a period of 20 years, which
corresponds to the depreciation period of
the installation. The support is funded via
a surcharge on electricity paid by network
operators and certain categories of con-
sumers.

(v) Validation of the aid scheme

The Commission assessed and approved
the scheme under Article 107(3)(c) Trea-
ty on the Functioning of the European
Union (‘aid to facilitate the development

of certain economic activities ..., where

such aid does not adversely affect trading
conditions to an extent contrary to the
common interest’) taking into account
the 2014 Energy and Environmental State
aid Guidelinest, specifically the section on
Aid to energy from renewable sources. As
such, the Commission under an extensive
and detailed reasoning considered that the
following cumulative conditions were met
by the aid scheme: (2) contribution to a
well-defined objective of common inter-
est, as the aid measure aims at an objec-
tive of common interest; (4) need for State
intervention, as the measure is targeted
towards a situation where aid can bring
about a material improvement that the
market alone cannot deliver, by remedy-
ing a well-defined market failure; (¢) ap-
propriateness of the aid measure, the aid
measure is an appropriate policy instru-
ment to address an objective of common
interest of the European Union; (4) incen-
tive effect, the aid changes the behaviour
of the entity concerned in such a way that
it engages in additional activity which it
would not carry out without the aid or
which it would carry out in a restricted
or different manner; (e) proportionality
of the aid, the aid amount is limited to
the minimum needed to incentivise the
additional investment or activity in the
area concerned; (f) avoidance of undue
negative effects on competition and trade
between Member States, as the negative
effects of the aid measure are sufficiently
limited, so that the overall balance of the
measure is positive; and (g) transparency

4 Published in the EU Official Journal, C 200, 28.6.2014, pp. 1-55.
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of aid, as Member States, the Commis-
sion, economic operators, and the public,
have easy access to all relevant acts and
to pertinent information about the aid
awarded under the approved scheme.

The methodical German state aid scheme approved by the Commission has as beneficiaries
producers of electricity from solar installations located in rented residential buildings with a
maximum installed capacity of 100 kW, with a cap of 500 Mw per year. Moreover, the re-
quirements of the scheme, imply that the photovoltaic installations concerned must be located
in a residential building; the support is granted only for electricity that is supplied to a final
customer, acting as a tenant the energy is consumed in the building in which the electricity
is produced or in residential or secondary buildings that are in the immediate vicinity of the
building in which the installation is located; and the produced electricity does not circulate
through the public grid.
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IMPORTANT REMINDER TO THE PUBLIC SECTOR — ECJ RECONFIRMS APPLICABILITY
OF STATE AID RULES TO TRANSACTIONS BETWEEN STATE-OWNED UNDERTAKINGS

PHILIPP MELCHER

Judgment of 18 May 2017,
Fondul Proprietatae, C-150/16,
EU:C:2017:388

The case concerned two Romanian un-
dertakings engaged in the production of
electricity, Eletrocentrale (ELC) and Olte-
nia (OLT). ELC was wholly-owned, OLT
majority-owned, by the Romanian State.
The remaining shares in OLT were ow-
ned by Fondul, a private investment fund.
ELC was (apparently) in financial difficul-
ties and unable to repay a loan which had
been granted to it by OLT. ELC therefore
offered to OLT the transfer of one of its
power plants in lieu of repayment, whi-
ch OLT accepted by resolution of its sha-
reholders meeting, i.e., with the votes of
the majority sharecholder, the Romanian
State. Fondul, the outvoted minority sha-
reholder, claimed that the power plant was
unprofitable and that its transfer in lieu of
repayment of the loan only benefited ELC
which, free from the burden of the loan
and the power plant, did not have to file
for insolvency and exit the market. Based
on these submissions, Fondul requested a
national court to declare the resolution of
OLT’s shareholders meeting invalid. The
national court stayed proceedings and
asked the European Court of Justice (ECJ)
for preliminary ruling, pursuant to Article
267 Treaty on the Functioning of the
European Union (TFEU), as to whether
and under which conditions the contested
resolution constituted State aid within the
meaning of Article 107(1) TFEU which
was subject to the notification and stands-
till obligation in Article 108(3) TFEU.

In its judgment, the EC]J reiterated that, in
order for the resolution to constitute State
aid within the meaning of Article 107(1)
TFEU, it must be attributable to the Sta-
te, confer a selective economic advantage
on an undertaking which is financed from
State resources and be liable to distort
competition and to affect trade between
Member States. The ECJ concluded that,
if all of these conditions were met and
the resolution therefore qualified as Sta-
te aid, it should have been implemented
only if and once having been notified to
and approved by the European Commis-
sion (COM), in accordance with Article
108(3) TFEU.

The Fondul judgment (re)confirms that
the prohibition of State aid in Article
107(1) TFEU also applies to transactions
between State-owned undertakings. This
finding already results from the following
two considerations: First, as required by
the ownership neutrality principle in Ar-
ticle 345 TFEU, Article 107(1) TFEU
applies irrespectively of whether the reci-
pient undertaking is in public or private
ownership. Second, the requirement that,
in order for there to be State aid, the ad-
vantage conferred on the recipient under-
taking must be granted through State re-
sources, is also met if the advantage is not
financed from the State budget but from
other resources controlled by the State,
such as the resources of State-owned or
otherwise State-controlled undertakings

(public undertakings).
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A Member State may therefore grant State
aid within the meaning of Article 107(1)
TFEU to a public undertaking throu-
gh another public undertaking. Conse-
quently, any transaction — concerning, for
example, the purchase, sale or transfer of
goods or the provision of services, capital
or financing — between public undertakin-
gs — including, in principle, group-inter-
nal transactions between parent and sub-
sidiary or between subsidiaries of the same
parent — may involve State aid within the
meaning of Article 107(1) TFEU.

Even though these findings already follow
from the abovementioned principles and
from previous judgments, in particular
from the landmark ruling in the Szardust
Marine case3, their reconfirmation in the
Fondul judgment is nevertheless very im-
portant. As State aid-related judgments
and decisions concerning transactions
between public undertakings are rare,
there is sometimes a lesser awareness, on
the part of public undertakings, of possi-
ble State aid-related implications of their
mutual commercial relationships. Such
awareness is, however, crucial, given the
possible consequences of an infringement
of the State aid rules.

The granting of State aid in violation of
Article 108(3) TFEU, i.e., without prior
COM approval®, renders the underlying
legal acts (in the case of transactions: the
underlying contract(s)) invalid ex tunc
and obliges national courts, upon appli-

cation by an interested party (for example,
a competitor), to draw all consequences
from the invalidity and to order the Sta-
te to recover the aid (including interest)
from the recipient undertaking’. If, for
example, in the Fondul case, the transfer
of the power plant in lieu of repayment of
the loan involved State aid for ELC, the
resolution of OLT’s shareholders meeting,
and thus the transfer of the plant and the
extinguishment of ELC’s debt, might be
null and void. In such a case, ELC might
be insolvent, and might have already been
insolvent at the time of the resolution (gi-
ven its apparent financial difficulties), as a
result of which OLT might have to (partly
or fully) write off the claim for repayment
of the loan. Such a scenario might also
lead to consequences for the directors of
the insolvent aid recipient. Under the in-
solvency laws of some jurisdictions, it is
a criminal offence for directors of a com-
pany considered insolvent by law not to
file for insolvency, and directors are perso-
nally liable for payments by the company
from the moment it is considered insol-
vent.

In light of the above, the Fondul judgment
is a reminder of the importance for public
undertakings to verify compliance with
State aid rules also in respect of transac-
tions with other public undertakings. This
requires, first and foremost, an analysis
as to whether the transaction concerned
involves State aid, which is not the case,
for example, if the decision of the public

5 Judgement of 16 May 2002, France v Commission (Stardust Marine), Case C-482/99, EU:C:2002:294.

6 Le., where the aid has not been individually approved by the Commission and does not fulfil the requirements of any of the general
exemptions from Article 108(3) TFEU, such as de minimis regulations or block-exemption regulations.

7 Judgement of 12 February 2008, CELF and ministre de la Culture and de la Communication, Case C-199/06, EU:C:2008:79.
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undertaking to enter into the transaction
is not attributable to (i.e., not influenced
by) the State (but a pure management de-

Competitors of public undertakings, on
the other hand, may be motivated by the
Fondul judgment to monitor the market

cision) or if a private operator in a similar
situation to that of the State would have
entered into the transaction on essentially

also for any undue benefits granted to
their public competitors from entities
of the same group or from other public
the same terms and conditions (private  undertakings, as Fondul reconfirmed that
market operator principle)8. This analysis  they can avail themselves of the “sharp

sword” of Article 108(3) TFEU also in

this context.

is more complex in the case of transactions
between public undertakings than in the
case of transactions between public and
private undertakings, because transactions
between public undertakings may invol-
ve State aid for either party. In the Fondul
case, the transfer of the power plant in lieu
of repayment of the loan may theoretically
constitute State aid in favour of OLT, ins-
tead of State aid in favour of ELC, for
example if the value of the power plant
significantly exceeded the loan amount.

Any transaction — concerning, for example, the purchase, sale or transfer of goods or the provision of services, capital or financ-
ing — between public undertakings — including, in principle, group-internal transactions between parent and subsidiary or
between subsidiaries of the same parent — may involve State aid within the meaning of Article 107(1) TFEU. Transactions
between public undertakings may involve State aid for either party.

A violation of Article 108(3) TFEU renders the transaction agreements invalid ex tunc and obliges national courts, upon
application by a competitor, to draw all consequences from the invalidity and to order the State to recover the aid (including
interest) from the recipient undertaking. In certain circumstances, the invalidity of the transaction agreements may lead to
insolvency of the recipient undertaking and, in such a case, to criminal and civil liability of its directors.

The Fondul judgment is a reminder to public undertakings of the importance to verify compliance with State aid rules also
in respect of transactions with other public undertakings and a reconfirmation to competitors of public undertakings of the
availability of the “sharp sword” of Article 108(3) TFEU also in this context.

8 If the presence of State aid cannot be excluded, it is necessary to assess in a second step whether the aid is subject to the notification and
standstill obligation in Article 108(3) TFEU.
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GASORBA JUDCGMENT: A BACK-DOOR WAY IN TO DOUBLE JEOPARDY?

>

LUIS DO
NASCIMENTO
FERREIRA

Introduction

In late 20172, the Court of Justice (“CJ”
or “Court”) assessed whether the courts
of the Member States may declare an
agreement void for breaching EU rules
that prohibit agreements restricting com-
petition, when the Commission has pre-
viously closed an antitrust investigation
concerning that agreement on the basis of
commitments imposed on the undertak-
ings at stake and without establishing the
existence of an infringement to such rules.

It is worth mentioning at the outset that
the Court took an affirmative answer and
the conclusion reached, although it was
set out in a broad, concise and apparently
harmless way, may cast substantial doubts
and concerns.

Summary of the case and of the judgment

The case was referred to the CJ for a pre-
liminary ruling by the Spanish 7ribunal
Supremo in the context of a dispute be-
tween Gasorba, S.L. (“Gasorba”) and Rep-
sol Comercial de Productos Petroliferos,
S.A. (Repsol) concerning an agreement
for the operation of a petrol service station
in the Alicante province. Under the agree-
ment, Gasorba, in its capacity as lessee and
distributor, was required to use Repsol as
its sole supplier for a period of 25 years,
and Repsol periodically communicated to
Gasorba the maximum retail selling prices
of fuel and permitted the latter to apply

discounts provided they were covered by
its own commission and thus without im-
pacting on Repsol’s revenues.

The Commission initiated a proceeding
under Article 101 Treaty on the Func-
tioning of the European Union (TFEU)
against Repsol and found that that the
long-term supply agreement raised con-
cerns as to its compatibility with that
provision given that it might create a sig-
nificant foreclosure effect on the Spanish
retail fuel market.

To address the Commission’s concerns,
Repsol committed inter alia to: (i) refrain
in future from concluding long-term ex-
clusivity agreements; (i7) abstain from
interfering in the retail fuel price (with-
out prejudice to the indication of maxi-
mum or recommended prices); (7z) offer
the service station tenants with on-going
contracts such as the one concerned fi-
nancial incentives to early terminate their
agreements; and (7o) refrain for a long pe-
riod from acquiring independent service
stations for which it did not yet act as a
supplier.

These commitments were made binding
to Repsol by a Commission decision of
2006 adopted under Article 9 of Regula-
tion (EC) No. 1/200310,

Following this decision, Gasorba brought
an action against Repsol before Span-
ish courts, seeking the annulment of the

9 Judgment of 23 November 2017, Gasorba and othores, C-547/16, EU:C:2017:891.

10 Case COMP/B-1/38.348 Repsol C.P.P.
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agreement concerned and a compensation
for damages on the ground that it was con-
trary to Article 101 TFEU. The case was
dismissed by the first two judicial instanc-
es and then reached the 7ribunal Supremo,
which submitted two questions to the CJ
essentially aiming to clarify if Article 16
of Regulation (EC) No. 1/2003 — laying
down that, when ruling on agreements
under Article 101 TFEU that were already
the subject of a Commission decision, the
courts of the Member States cannot take
decisions running counter to the decision
adopted by the Commission — precludes
a national court from declaring an agree-
ment null when the Commission has
accepted beforehand commitments con-
cerning that agreement and made them
binding in a decision taken under Article
9 of the said regulation.

The Court first stated that Article 16 of
Regulation (EC) No. 1/2003 has the pur-
pose of ensuring a uniform application of
EU competition law within the Union’s
scope, given that in a system of parallel
and decentralised powers such as the one
applying to antitrust matters, Article 101
TFEU (together with Article 102 TFEU,
which bans abuses of a dominant posi-
tion) is applied not only by the European
Commission but also by the competition
authorities and the courts of the Member
States.

Notwithstanding the above, the Court’s
judgment gives more weight to the nature

of the decision rendered by the Commis-
sion in respect of the agreement between
Gasorba and Repsol since, in a decision
pursuant to Article 9 of Regulation (EC)
No. 1/2003, the Commission closes the
investigation subject to the imposition of
a number of commitments proposed by
the company concerned and does not take
a position on whether there was any in-

fringement to Article 101 TFEU.

The CJ further emphasised that Article
9 decisions are taken to respond to the
competition concerns identified by the
Commission after a «mere preliminary
assessment» of the case and thus cannot
“certify” compliance with Article 101
TFEU. The Court also relied its interpre-
tation in recitals 13 and 22 of Regulation
(EC) No. 1/2003 in so far as they provide
that commitment decisions do not affect
the power of the courts and the competi-
tion authorities of the Member States to
apply Articles 101 and 102 TFEU.

In this light, the Court declared that Ar-
ticle 16 of Regulation (EC) No. 1/2003
must be interpreted as meaning that a
commitments decision concerning an
agreement does not preclude national
courts from examining whether the same
agreement complies with competition
provisions and, if necessary, declaring the

agreement null and void pursuant to Arti-
cle 101 TFEU.
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Comment

In general terms the outcome of the deci-
sional part of this case does not come as a
surprise. However, it brings along a certain
tension towards other rights with identical
or superior strength, which the CJ should
have identified and assessed to allow the
national court to reach a thoughtful deci-
sion in the main proceedings and to deal
with the doubts and concerns that the
judgment necessarily triggers.

In our view the CJ was right to stress, as a
starting point, that the ban on conflicting
decisions imposed on national courts by
Article 16 of Regulation (EC) No. 1/2003
whenever the Commission has previously
issued a decision under Article 101 TFEU
pursues the purpose of applying EU com-
petition law effectively and uniformly.
However, it remains to be said that in
sanctioning proceedings this purpose can-
not be isolated and deemed as an objective
in itself. It needs to go hand in hand with
a greater goal, which is to prevent a paral-
lel system that leads to materially opposed
decisions taken a little at a time to the
detriment of defendants. Or, to put it in
a broad and positive way: ensure compli-
ance with the principle of legal certainty.
The fact that the judgment does not even
mention this aspect — let alone deal with
it —is in our view open to criticism.

The need for criticism is reinforced be-
cause, although the decision-making part
of the judgment is only focused on the

powers that the national courts retain in
respect of agreements earlier tackled by
the Commission in a commitments de-
cision, the CJ also referred to the possi-
bility of national competition authorities
later deciding on the legality of the same
agreements for the purposes of Article 101

TFEU.

It is undisputed that a decision taken by
the Commission under Article 9 of Reg-
ulation (EC) No. 1/2003 does not take a
stand on whether the agreement infringes
competition rules. However, we cannot
agree with the Court when, in practice,
it seems to suggest that a commitments
decision is not subject to a firm and co-
herent reasoning as to the gravity of the
agreement at hand. The wide sense in
which the CJ frames the answers given
to the Spanish court raises the question
of knowing whether, in a situation such
as the one reported, national courts and
agencies might in theory freely decide on
the illegality of the agreement concerned
and on the associated penalties when the
Commission abstained from doing both.

It should be kept in mind that the Com-
mission is not only the first entity to deal
with the competitive implications of the
agreement. The fact that it takes the lead
on the investigation means that at first
the Commission and the national com-
petition authorities agreed and decided
together, in the framework of the Europe-
an Competition Network, that the Com-
mission was the better placed authority to
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deal with the case. Additionally, according
to the Commissions consolidated prac-
tice, typically commitment decisions are
not available if the Commission finds that
the nature of the infringement calls for
the imposition of a fine. Hence, contrary
to the Court’s perception, any Article 9
decision is inevitably preceded by a sub-
stantive and sufficiently detailed analysis
about the severity of the case.

If the Commission is the most suitable
authority to act on an agreement for the
purposes of Article 101 TFEU, and if after
assessing such agreement it comes to the
conclusion that it is not serious enough
to justify the finding of an infringement
and the imposition of a penalty, it does
not seem that the prospect of decisions
pointing to opposite directions coming
from the two remaining entities potential-
ly empowered to enforce that provision
(national courts and competition author-
ities) is the best way to ensure the consis-
tency that Article 16 of Regulation (EC)
No. 1/2003 requires. If in fact the concern
that drives the Court in this case is the
uniform application of European compe-
tition law throughout the EU, it appears
far more detrimental to that end if indi-
viduals that consider themselves harmed
and unsatisfied with a commitments deci-
sion by the Commission fail to challenge
it before the General Court through the
appropriate action for annulment provid-
ed for in Article 263 TFEU, thus allowing
the decision to crystallise and become res
Jjudicata, and are still allowed in the future

to seek a distinct solution by means of an
unrestricted involvement of the national
courts and agencies.

The possibility of national competition
authorities stepping-in at a later stage
prompts an additional difficulty. This is
so because, in order to obtain the closure
of the case from the Commission, the
undertaking involved in the agreement
had certainly put forward commitments
that are robust and targeted to meet that
institution’s concerns, which were then
made binding by the Article 9 decision.
If a company placed in this situation is
later confronted with a new investigation
carried out by a national competition au-
thority envisaging the same agreement,
the company will hardly have the possibil-
ity to produce further commitments capa-
ble of equally addressing the competition
concerns this time raised by the national
agency. And this inevitably leads to ques-
tion if allowing a build-up and succession
of investigations will not ultimately force
a conviction.

In a nutshell, the case law stemming from
the Gasorba judgment represents a dan-
gerous step towards some variants of the
non bis in idem ban, as it opens the door
to the possibility of a duplication of pro-
ceedings that may give rise to opposing
outcomes issued by different entities in
distinct moments and having as their ob-
ject the assessment of one and the same
conduct under the same rules.
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STATE AID IN SPORT: THE SPANISH FOOTBALL CLUBS SAGA BEFORE THE EU COURTS

DZHAMIL ODA

Introduction

The State aid saga related to several Span-
ish football clubs is still a/ive and ongo-
ing. This story follows a set of cases which
ended up with the European Commission
(EC) ordering the Spanish State in 2016
to recover almost EUR 50 million in al-
leged unlawful State aid granted to sever-
al national football clubs (Real Madrid,
FC Barcelona, Athletic Bilbao, Atletico
Osasuna, Valencia, Hercules and Elche).

More than half of the amount — EUR 30.2
million—was to be recovered from Valencia,
Hercules and Elche (case SA.36387). In
the case of those clubs the alleged un-
lawful aid was related to loan guarantees
granted to Valencia, Hercules and Elche
by the Instituto Valenciano de Finanzas
(Valencia Institute of Finance, “IVF”),
a financial institution of the Generalitat
Valenziana  (regional government of
Valencia). The EC considered that such
aid gave those clubs an economic advan-
tage over other clubs.

Interim measures before the

EU General Court

Following the EC decision, which includ-
ed a recovery order of the alleged unlaw-
ful aid granted to Valencia, Hercules and
Elche, all the clubs appealed the decision
before the General Court. In parallel, Va-
lencia and Hercules requested the General

Court interim measures to suspend the
recovery of the alleged unlawful aid until
the appeals of the EC decision were to be
resolved (cases T-732/16 and T-766/16).

Both the clubs claimed that the immedi-
ate recovery of the aid would harm their
financial situation.

Hercules added that such a recovery
would lead to its liquidation, which in
consequence would render impossible the
club to participate in sport competitions,
with consequences also to the organizers
of those competitions and to other clubs
participating the same. Further, it also
claimed that the extinction of the club
would generate social conflicts and eco-
nomical losses to the region.

Valencia added that the immediate re-
covery of the alleged unlawful aid would
highly and irreversibly modify its situa-
tion in the market of football clubs.

Both the requests were rejected by the
General Court, as the court considered
the parties failed to show that the recovery
of the alleged unlawful aid would lead to
irreparable harm and damage that would
require interim measures.

The General Court first recalled that the
requests must detail the circumstances
and the facts that justify prima facie the
urgent application of interim measures.
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Regarding Hercules, the court noted that
in order to assess the financial situation of
an entity, one must look to the global re-
sources of the entire group such entity is
part of, including individuals that control
the entity.

It also recalled that, in accordance with
Hercules, the club invested in «quality
players» which salaries exceeded its rev-
enues and that the president of the club
undertook before the La Liga to cover the
deficit of Hercules with financial resources
from private third-parties.

Hence, the General Court ruled that the
club had enough means to face financial
commitments exceeding its revenues,
and also noted that since the club failed
to provide information about its share-
holders the General Court did not have
enough information to assess its financial
situation and therefore to assess the risk
of financial harm and/or liquidation stem-
ming from the immediate recovery of the

alleged unlawful aid.

Regarding Valencia, the General Court
considered that the club had a stable fi-
nancial situation that allowed it to imme-
diately to repay the aid at issue, including
through credit lines made available by its
majority shareholder. The court also men-
tioned that the impairment related to the
repayment of the aid was reflected in the
accounts of the club and Valencia has ac-
counted for a provision to face such repay-
ment.

Hence, the General Court ruled that Va-
lencia failed to show that the immediate
recovery would lead to serious and irre-
versible harm.

Coment

Sport is de facto special, accounting for
millions of fans around the globe. But is
not so special from a competition rules
enforcement policy, including in the con-
text of EU State aid rules, as this sector
also falls under the application of such
provisions.

In fact, taking into consideration the so-
cial relevance of sport, State authorities
may be many times tempted to provide
additional support to the sector. That is
a really great and important purpose and
not in itself illegal, provided that the rel-
evant rules (which include competition
provisions) are dully considered.

The EC had given and is still giving par-
ticular importance to the enforcement of
competition rules in sport, notably on a
State aid perspective, including aid to in-
frastructure and tax schemes, and direct
and indirect support for sport’s entities
(emphasizing the importance of profes-
sional football clubs: «From the State aid
point of view, there is a significant risk that
football clubs will increasingly apply for
financial help to the national, regional, or
local public authorities in order to be able
to continue playing professional football»;
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see also the set of cases related to the appli-
cation of State aid in football — SA.29769,
SA.33754, SA.36387, SA.401638,
SA.41613, SA.41614, SA.41617, among
others).

Hence, particular care is required whenev-
er public measures of financial or econom-
ic nature directed to sport are envisaged
(which might include direct or indirect
financial support, guarantees, tax or levies
exemptions, transactions under non-mar-
ket conditions, etc.), as such measures may
potentially fall under EU State aid rules
and, if illegal and not compatible with the
internal market, be subject to recovery.

Particular care is required whenever public measures of financial or economic
nature directed to sport are envisaged (which might include direct or indirect
financial support, guarantees, tax or levies exemptions, transactions under
non-market conditions, etc.), as such measures may potentially fall under
State aid rules and, if illegal and not compatible with the internal market,
be subject to recovery.
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CASE C-637/17 — PRELIMINARY RULING ON THE PRIVATE

ENFORCEMENT DIRECTIVE (DIRECTIVE 2014/104/EU)

GONGCALO
MACHADO
BORGES

MARIANA
MARTINS PEREIRA

Introduction

Directive 2014/104/EU, aiming at fa-
cilitating the right to seek compensation
for damages deriving from violations of
competition law, entered into force on
5 December 2014. Although the transpo-
sition period has expired on 27 Decem-
ber 2016, parliamentary draft legislation
No. 599/XIII and legislative proposal
No. 101/XI1I, which aimed at implement-
ing the Directive, were only approved by
the Parliament on 20 April 2018. This late
implementation raises important ques-
tions in terms of EU law.

On 27 May 2015, Cogeco Cable brought
an action against Sport TV and its share-
holders (NOS and Controlinveste), seek-
ing compensation as a result of a violation
of competition law committed by Sport
TV. Such violation was declared by the
Portuguese Competition Authority (Auzo-
ridade da Concorréncia) on 14 June 2013
and upheld on appeal both by the Portu-
guese Competition Court (77ibunal da
Concorréncia, Regulagio e Supervisio) and
by the Lisbon Court of Appeals (7ribunal
da Relacio de Lisboa).

Within this lawsuit several questions on
EU law were raised, especially concerning
the compatibility between national and
EU law provisions on the effects grant-
ed to final national decisions finding an
infringement of competition law for the
purposes of a private enforcement action

(Article 623(1) of the Portuguese Civil
Procedure Code and Article 9(1) of Di-
rective 2014/104/EU); and the limitation
period applicable to such action (article
498 (1) of the Portuguese Civil Code and
Articles 10(2), (3) and (4) of the Direc-
tive). Indeed, applying the limitation pe-
riod prescribed under Article 498(1) of
the Portuguese Civil Code might mean
that the applicant’s claim is already time-

barred.

It was within this framework that the Lis-
bon Court of First Instance (“7ribunal
Judicial da Comarca de Lisboa”) decided
to stay the proceedings and refer to the
Court of Justice (“ECJ”) for a preliminary
ruling.

Case C-637/17

As this is the first time the Court is being
called upon to give a ruling on Directive
2014/104/EU, this can be a landmark
judgment. Likewise, the questions posed
are crucial for the national court to rule
on the admissibility and the merits of the

casc.

The national court referred six questions
to the ECJ, mainly related to the possibili-
ty of invoking Articles 9(1) and 10(2), (3)
and (4) of the Directive before the former,
although the transposition period had
not expired yet by the time the lawsuit
was brought and even if what is at stake
is a dispute between individuals, therefore
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touching upon the horizontal direct effect
of directives. Other cornerstone principles
of EU law shall also be pondered, such
as the obligation of interpreting national
law in conformity with EU law and the
principle of procedural autonomy of the
Member States, albeit in full respect of the
principles of equivalence and effective-
ness.

Regarding the first question, the ECJ was
asked about the possibility for the appli-
cant to invoke the relevant provisions of
the Directive before the national court,
albeit within the framework of a dispute
between individuals. The fourth question,
whose relevance is dependent on a positive
answer being given to the first question,
entails an assertion of whether the nation-
al provisions at stake shall be interpret-
ed in conformity with Articles 9(1) and
10(2), (3) and (4) of the Directive, even if,
once again, the lawsuit was brought while

the transposition period was still pending.

This question will likewise lead to a broad-

er analysis of the obligations arising for
the Member States and national courts af-
ter a directive’s entry into force and before
the transposition period comes to an end.

With the second and third questions, the
referring court asks in essence whether the
principles of equivalence and effective-
ness, acting as limits to the Member States’
procedural autonomy, might compromise
the compatibility of the relevant national
provisions with the general principles and
rules of European Union law.

Finally, the last two questions (fifth and
sixth) consist of the referring court’s (wel-
comed) attempt to make sure that any
eventual affirmative answer to any of the
previous questions would not lead to a vi-
olation of the prohibition of retroactivity,
prescribed inter alia under Article 22(1) of
the Directive. Hence, the national court
asks whether interpreting the national
provisions in conformity with the Direc-
tive’s relevant norms is in itself contrary
to Article 22(1). If the ECJ considers that
enacting such an interpretation is liable
to contravene the prohibition of retroac-
tivity, the referring court aims at clarify-
ing whether the defendants in the main
proceedings can invoke Article 22(1) and
therefore temporarily limit the undesir-
able effects deriving from the interpreta-
tion of national law in conformity with
other norms of the Directive.

In procedural terms, the parties in the
main proceedings have already been giv-
en the opportunity to submit written ob-
servations, which are now in the process
of being translated. The Court will then
decide on the necessity of holding a hear-
ing, as well as on the need for conclusions
of the Advocate General (Article 59(2) of
the Consolidated Version of the Rules of
Procedure of the Court of Justice of 25
December 2012).
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INCREASED RISKS OF EXTRADITION FOR MANAGERS OF COMPANIES
INVOLVED IN CARTELS: THE PISCIOTTI JUDCMENT

1>

PEDRO
GOUVEIA E MELO

Introduction

In the United States and a growing num-
ber of other countries, such as Great Brit-
ain, Denmark and Brazil, participation in
a cartel constitutes a criminal offense pun-
ishable by imprisonment for the manag-
ers of the companies involved, in contrast
to the situation in Portugal and in most
of the Member States of the European
Union, where cartels are typically admin-
istrative offences (although in Portugal
managers may also be found individually
liable and are subject to fines of up to 10%
of their annual remuneration).

European (and Portuguese) managers are
not exempt from risk, however: involve-
ment in a cartel that also produces effects
in a country where it is a crime, such as
the United States, may entail the risk of
extradition to that country (even if the un-
lawful conduct, such as meetings or other
contacts, occurred outside that country,
since in competition law jurisdiction is
generally established through the “effects
theory”).

Further to the recent Pisciotti judgment of
the Court of Justicell, the risk of extra-
dition has increased for European citizens
traveling in other Member States of the
European Union with extradition agree-
ments in force with third countries, in
particular with the United States.

The Pisciotti case

The US authorities began criminal pro-
ceedings in 2007 against Romano Pisci-
otti, an Italian national, for his partici-
pation in the marine hoses international
cartel. An arrest warrant as issued in 2010
by a US court against Mr Pisciotti, who
became wanted by the Interpol. In 2013,
when travelling from Nigeria to Italy, he
was detained by German federal police
agents when his flight stopped in Frank-
furt. On the basis of the EU-USA agree-
ment on extradition, Pisciotti was extra-
dited to the United States in 2014 (having
been the first European citizen to be ex-
tradited to the US for breaches of compe-
tition law), where he later pleaded guilty
and was sentenced to a term of imprison-
ment of two years and a fine.

After his release in 2015, Pisciotti brought
an action for damages in the German
courts against Germany on the grounds
that it had breached EU law, and in par-
ticular the general principle of non-dis-
crimination, by refusing to allow Pisci-
otti to benefit from the prohibition of
extradition provided for in the German
constitution for all German nationals.
In the context of these proceedings, and
facing doubts as to the interpretation of
Union law, the Landgericht Berlin referred
a request for a preliminary ruling to the
Court of Justice.

11 Judgment of 10 April 2018, Romano Pisciotti c. Bundesrepublik Deutschland, C-191/16, EU:C:2018:222.
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The judgment of the Court of Justice

In its judgment of 10 April, the Court
stated (contrary to the German Govern-
ment’s argument) that Mr Pisciotti’s situ-
ation falls within the scope of European
Union law, since he is a citizen Europe-
an Union who, by stopping in Germany
on its return journey from Nigeria, exer-
cised his freedom of movement within the
Union, established in Article 21 Treaty on
the Functioning of the European Union
(TFEU) and, in addition, the request for
extradition was made under the Agree-
ment between the EU and the United
States on extradition. The fact that he was
arrested when he was only in transit in
Germany was not found relevant.

Secondly, with regard to the interpretation
of the principle of non-discrimination laid
down in Article 18 TFEU, the Court of
Justice pointed out that the EU-USA ex-
tradition agreement allows, in principle, a
Member State to reserve, on the basis of
provisions of a bilateral agreement (such
as the said extradition agreement) or in
rules of their constitutional law, special
treatment of their nationals, preventing
their extradition.

The Court acknowledged that in this case
Pisciotti had been placed in a situation
of unequal treatment vis-a-vis a German
national (who would not have been extra-
dited under the provisions of the German
constitution), which had resulted in a re-
striction on his freedom of movement.

However, according to settled case-law,
restrictions on the fundamental freedoms
guaranteed by the Treaty can be justified
on grounds of legitimate interest, provid-
ed that they are proportionate to the ob-
jective pursued. According to the Court of
Justice, the objective of avoiding the risk
of impunity for persons who have com-
mitted an offense, which is part of the pre-
vention and combating of crimes, has a le-
gitimate character which can, in principle,
justify such a restriction. In addition, the
principle of proportionality is respected if
the State assessing the request for extra-
dition (in this case Germany) has previ-
ously given the competent authorities of
the Member State of which the citizen is a
national (in this case Italy) the possibility
to request their surrender in the context of
a European arrest warrant, and the latter
Member State has not taken any action to
that effect.

In the present case, the Italian consular
authorities were informed of Pisciotti’s
situation before the extradition request
was granted, but the Italian judicial au-
thorities did not issue a European arrest
warrant against him (probably because in
Italy competition law infractions are typ-
ically punishable through administrative
penalties, as is the case in Portugal). The
Court therefore concluded that Article 18
TFEU should be interpreted as not ob-
jecting to the extradition of Mr Pisciotti
to the United States.
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Comment

The Pisciotti judgment applies only to
the action for damages brought against
Mr Pisciotti by Germany pending before
the German courts.

However, the view taken by the Court
(which decided in the Grand Chamber, re-
served for the most complex and relevant
cases) is of great importance, since it not
only makes clear that Union law applies to
a request for extradition to a third country
where the citizen concerned exercises his
freedom of movement, but also that the
authorities of the Member States should
exchange information with each other
within the framework of the European ar-
rest warrant, which takes precedence over
the request of a third State.

In practice, the judgment reinforces the
investigative powers of the United States
authorities for breaches of US competi-
tion law committed by European citizens,
who are subject to the risk of extradition
on their travels through other Member
States, provided that under the national
law of those States the conduct in ques-
tion is regarded as a criminal offense.

What if it were in Portugal?
Filipa Marques Jiinior, Nuno Igreja Matos

As for the consequences of the Pisci-
otti judgment on the Portuguese legal
framework, it should be noted that the
Portuguese legislation and its solutions do
not significantly differ from the German
framework. In fact, we can also find in
the Portuguese Constitution a provision
concerning a fundamental right of the
national citizens to not be subject to ex-
tradition (article 33(1)); besides, Portugal
is also a part of a bilateral extradition con-
vention with the United States, which
complements the EU-USA extradition
agreement; and, as a EU Member State,
the European arrest warrant legislation is
also applicable under Portuguese law.

In this context, the Court of Justice’s de-
cision also produces effects when applying
Portuguese law, with two major conse-
quences.

First, Portugal has a duty, when present-
ed with an extradition request by a third
State regarding a citizen from another
European Member State, to inform the
said Member State, in order to allow for
the hypothetical presentation of an Eu-
ropean arrest warrant. Only by comply-
ing with this duty — according to the
Pisciotti decision — will the Portuguese
State be recognizing and enforcing the
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right to freedom of movement within
the European Union, allowing for the re-
quested citizen to also have the possibility
to benefit, in his State, from an eventual
extradition prohibition regarding national
citizens.

Second, and following the Pisciotti deci-
sion, once that information is provided to
the requested citizen’s State, and if the au-
thority of that State decides not to present
an extradition request, then the request-
ed State (Portugal) may accept the third
State’s extradition request without infring-
ing the principle of non-discrimination of
Article 18 TFEU.

Still concerning Portuguese law, it is im-
portant to point out that the extradition
of a citizen to a third State (a non-EU
State) will always depend on the existence
of a provision that punishes the facts with
imprisonment in both the requesting and
requested States. Therefore, since the par-
ticipation in a cartel is only considered,
under Portuguese law, an administrative
offence punishable with a fine, an extra-
dition request based exclusively on such
behaviour would not be accepted by the
Portuguese authorities.

In light of the above, in its Pisciotti deci-
sion the Court of Justice takes a stand that,
whilst safeguarding the right to freedom
of movement as one of the main princi-

ples of EU Law — namely when such right
is exercised by a EU citizen in a different
Member State —, also values the unwanted
risk of creating an area of criminal impu-
nity and the need to promote cooperation
with third States by allowing Member
States to extradite a EU citizen from a dif-
ferent Member State when this nationality
State does not present a request for the de-
livery of its citizen.
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TO SETTLE WITH CADE, BOOKING, DECOLAR AND EXPEDIA
AGREE TO WAIVE CONTRACTUAL CLAUSE

On-line travel agencies Booking.com, De-
colar.com and Expedia reached settlement
agreements with the Brazilian Admin-
istrative Council of Economic Defense
(“CADE”) to suspend an investigation on
the use of parity clauses in contracts with
hotel chains for the use of their on-line
sales platform.

CADE opened the investigation in 2016,
after a complaint was filed by the Férum de
Operadores Hoteleiros do Brasil (‘FOHB”).
At the time, FOHB accused Booking, De-
colar and Expedia of illegally block hotels
from offering better prices or conditions
than those they offered in their websites
(either through offers in the sales channels
of their own hotels or in platforms of com-
peting companies).

CADE considered that the imposition of
broad parity clauses by Booking, Decolar
and Expedia would limit the competition
among travel agencies, regulating the final
prices offered to consumers. These clauses
would also prevent the entrance of new
competitors into the market, since strate-
gies focused on efficiency gains and reduc-
tion of costs would not result in lower pric-

es and increase in market share.

Pursuant to the terms of the settlement
agreements, Booking, Decolar and Expedia
agreed to exclude broad parity clauses in
contracts with hotels. These companies will
no longer have the right to prohibit these
establishments from offering better condi-
tions on their own off-line sales channels
(by telephone and in the hotel counter).
They will also not be able to demand parity
in relation to the prices charged by other
on-line travel agencies.

However, CADE considered that demand-
ing parity in the hotel’s own websites is rea-
sonable to reduce the so-called “free-rider
effect” in the market for on-line hotel book-
ings (when hotel and guests are connected
by the agencies’ platform, but the negotia-
tion takes place elsewhere). The adoption
of these parity clauses, considered narrow
in their scope, would represent a balance
between the contractual parties’ interests.

With this decision permitting the use of a
narrow parity clause and denying its broad
use, CADE followed the positions reached,
on similar cases, by antitrust authorities in
Italy, France and Sweden, in cooperation
with the European Commission.
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